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Our Quarterly is back!

We have been without our Quarterly for some time.  This is the first issue for 2011.  I hope you like the new look and the new title.  I hope we can make it more informative than before.   We welcome input from all comers.  If you have someone you think we should invite to write for our publication, please let someone on the Board know and we will seek them out.   No suggestions will be ignored.  It is our intent that this newsletter will become a source of valuable information for all Michigan Referees, both Juvenile and Domestic.  We, also, would welcome a volunteer to edit this publication into the future.  If you are interested, let us know.



WINTER, 2011

PRESIDENT:
PAUL H. JACOKES

WWW.REFEREES-ASSOCIATION.ORG

Volume XIII, Issue  I
Publisher: Ken Randall
Editor: Paul Jacokes



Record

Referee qinancial

[bookmark: _GoBack]
Table of Contents
Article
Contributor
Page
Welcome Back
Paul Jacokes
1
President’s Corner
Paul Jacokes
2
New Court Rules Incorporate ICWA
Shelley Spivack
3
2010 Conference Pictures
Ken Randall
5
Membership Application
RAM
7
Caselaw, Statute, & Court Rule Update
Ed Messing
8
2010-12 RAM Board
RAM
11













Greetings !
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Next RAM Board Meetings:
February 17th @ 10 AM at the State Bar Building in Lansing
April 14, 2011 @ 10 AM at the State Bar Building in Lansing

This is my first newsletter as president of the Referees Association of Michigan.  I am looking forward to serving you.  I hope those of you who attended our May conference in Traverse City found it intellectually stimulating and a great opportunity to network and socialize with colleagues.  I believe I learned some things (Apparently, you can teach an old dog new tricks.), and I enjoyed the social interaction with my fellow referees.  Thanks again to Mark Sherbow, Libby Blanchard, Lorie Savin and Sahera Housey for their hard work at making what was, by all accounts, a very successful conference.

 Since then, I have attended the Family Law Forum in Ypsilanti and the State Bar
Leadership Forum on Mackinac Island.  I enjoyed both and found some ideas that I hope to implement for our organization.  My hope is that we are able to reach out to more referees, increase our membership and, in turn, have better attendance at the Conference.  

To that extent, I intend to get us actively involved in a variety of activities with the Supreme Court, State Court Administrator’s Office and the State Bar.  At our July meeting, the Board heard from Laura Hutzel, the Statistics Research Director from SCAO.  She spoke to us about the state-wide court work-load assessment that was conducted in October.  

I am planning to conduct a survey of all attorney referees in the State to see how we can better serve         


them.  I want to have a joint session with the Family Law  
Section where we can discuss issues facing both organizations.  I also hope to institute some new technological advances that will better serve our needs and keep us connected.
. I will post on the listserv the activities for which we need volunteers.  These are areas of concern to referees as a whole.  I am hoping that we can involve a lot more participants and counties in our ongoing business.  All of you should feel free to e-mail me or any other board member with issues, ideas or information that you think should be addressed by our association.

Once again, let me say that I am looking forward to serving as your President.  I hope and trust that it will be mutually beneficial.



President’s Corner
By
Paul H. Jacokes, RAM President
2010 President’s Award for Service to the Referees’ Association of Michigan 

In recognition of Nancy Thane for her dedication, accuracy, good humor, and service to the Referees’ Association of Michigan as Recording Secretary for many years, as nominated by its president, Arthur Spears.  

2010 Referees’ Association of Michigan Service to the Board Award

In recognition of Sahera Housey as an outstanding Conference Chairperson and editor as well as continuing dedication and contribution as a board member of the Referees’ Association of Michigan.

2010 Referees’ Association of Michigan Outstanding Recognition Award

In recognition of Dan Bauer for his service and dedication to the Underground Economy Work  Group; and help, cooperation, and coordination with Referees’ Association of Michigan.

2010 Referees’ Association of Michigan Active Member Award

In recognition of Shelly Spivak for her dedication to the families of Michigan, her service on the court forms and court rules committees, and authoring articles for the Referees’ Quarterly.


2010 Conference 
Awards
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2010 Referees’ Association of Michigan Outstanding Board Member 
In recognition of Amanda Kole, for her representation of  RAM  as a member of the Underground Economy Work Group, dedication and service  to the Referees’ Association of Michigan.
2010 Referees’ Association of Michigan Outstanding Executive Award 
In recognition of Arthur Spears, for his outstanding  leadership, effective delegation and steadfast dedication to the Referees’ Association of Michigan.
Certificates of Service
30 YEARS: Doug Dok
25 YEARS: David Hoffman, Michael Krellwitz  
20 YEARS: Edward Messing, Michelle Barry, Nancy Thane, Vince Welicka
15 YEARS: Ken Randall, Mark Sherbow
10 YEARS: Cynthia Conlon, Deborah Autman, David Calandro, Erin Magley
5  YEARS: Barbara Forman, Adam Komar, William Jennings Amanda Kole 
New referees:  Sandra Carlson, David Thompson, Kirsten Keilitz, Michael Wolsh, Evanna Dietz, Gary Haffey, Renae Topolewski, Jessica Wierckz, Steven Kirschner
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	3.905- INDIAN CHILDREN: JURISDICTION, NOTICE, TRANSFER, INTERVENTION
	 This section sets forth the basis for jurisdiction in protective proceedings and status offense cases.  
Generally, if the tribe has exclusive jurisdiction, the matter must be dismissed unless the matter is before the state court as a result of an emergency removal.  Emergency jurisdiction ends when either the emergency ends or the tribe notifies the court that it is exercising its jurisdiction.  (Sections A and B)
	If the tribe does not have exclusive jurisdiction, notice must be given to the tribe, and the parent or Indian custodian (see 3.921 and 3.920).
  For example it does not apply to divorce proceedings or delinquency other than status offenses.  It does apply to foster care placements, guardianship and adoptive proceedings. 
	(2) “Exclusive Jurisdiction”- tribes have exclusive jurisdiction of a child who resides or is domiciled on a reservation or is a ward of a tribal court. 
(5) “Indian Child”- an unmarried person under 18 who is either: a member of an Indian tribe or eligible for membership and the biological child of a member of an Indian tribe.
3.905- INDIAN CHILDREN: JURISDICTION, NOTICE, TRANSFER, INTERVENTION
	
On May 1st of 2010 significant changes to the Michigan Court Rules affecting neglect, delinquency, guardianship and adoption proceedings became effective.  These amendments incorporate provisions of the Indian Child Welfare Act of 1978 (ICWA) into the Court Rules and are “designed to make the rules reflect a more integrated approach to addressing issues specific to Indian children.” Below are highlights of the changes: 

NEW RULES:

	3.002- INDIAN CHILDREN –
 This section replaces former Rule 3.980 and defines key terms within ICWA, such as:
	(1)- “Child Custody Proceeding” – this section delineates the types of actions in which ICWA is applicable.
New Court Rules Incorporate ICWA
By
Shelley Spivack

2010 Conference 
Awards (cont)


If any of the above petition to transfer the case to the tribal court, the state court must grant the request unless the parent objects and the court finds good cause not to transfer.  The rules refer the court to the BIA guidelines for a definition of good cause. (Section C 1 and 2).  
	If a transfer to tribal court is not requested, ICWA and the remainder of the court rules apply to the continued proceeding in state court.  (Section C 3).  A petition to transfer and tribal intervention may occur at any point in the proceeding. (Section C4 and D.)
	3.967- REMOVAL HEARINGS 	If a child is removed, a removal hearing must be held within 14 days. The court can adjourn the hearing; however, absent extraordinary circumstances, temporary emergency custody cannot be continued for more than 45 days. (Section A).
	Notice must be sent to the parties specified in 3.921. (Section B).
	Evidence- the standard is clear and convincing evidence and must include the testimony of at least one expert witness who has knowledge of child rearing practices of the child’s tribe.  Testimony must also show that active efforts have been made to provide remedial services and to prevent the breakup of the Indian family and that continued custody by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.  (Section D). 
	Placement- the rule specifies the order of placement for Indian children: i-member of child’s extended family, ii- foster home licensed, approved or specified by child’s tribe, iii- Indian foster family licensed or approved by non-Indian licensing agency, iv- an institution approved or operated by an Indian tribe that has a program suitable to meet the child’s needs. Any other placement may be only “for good cause shown.” (Section F).
REVISIONS TO EXISTING RULES: 	3.920 – SERVICE OF PROCESS   New Section (C) sets forth notice requirement for neglect and consent calendar cases involving Indian children.  
	3.921 - notice to be sent for each hearing, including dispositional reviews and permanency planning, to both the parents or Indian custodian and the child’s tribe. Termination- follow procedure in 3.920 (C) (1).	
	3.963- PROTECTIVE CUSTODY 	Amends:  (A) and (B)– if child resides on reservation but is temporarily off reservation, child may be taken into protective custody only when “necessary to prevent imminent physical harm to the child”
	3.965 PRELIMINARY HEARING	New section (B) (2) – The court must inquire if the child or either parent is a member of an Indian tribe.  If the child is a member, or if a parent is a member and the child is eligible for membership, the court must determine the identity of the child’s tribe, and follow the procedures set forth in 3.967 (removal hearings) if there was an emergency removal under 3.963 or if the petition requests removal.  The court may adjourn the preliminary hearing pending the conclusion of the removal hearing; removal hearing may be held in conjunction with preliminary hearing if all parties have been served, there are no objections and there is at least one expert witness to provide testimony. 
	3.974 POST DISPOSITIONAL PROCEDURES – CHILD AT HOME Amends (A) and (B) Change of Placement – if child is an Indian child there must be a removal hearing pursuant to 3.967 
	3.975 POST DISPOSITIONAL PROCEDURES- CHILD IN FOSTER CARE  New Section- (F) (1) (g) - in reviewing the case service plan, the court must consider whether the placement remains appropriate and complies with 3.967 (F) (placement preferences).
	3.977 TERMINATION OF PARENTAL RIGHTS 
	New Section (G) - in addition to other required findings, if a child is an Indian child parental rights cannot be terminated unless:
	“(1) the court is satisfied that active efforts have been made to provide remedial service and rehabilitative programs designed to prevent the breakup of the Indian family and these efforts have proved unsuccessful and (2) the court finds evidence beyond a reasonable doubt, including testimony of at least one qualified expert witness, that  parental rights should be terminated because continued custody of the child by the parent or Indian custodian will likely result in serious emotional or physical damage to the child.”         
 	For more information see the 2010 edition of the Indian Child Welfare Act of 1978: A Court Resource Guide at: http://courts.michigan.gov/scao/resources/publications/manuals/cws/ICWACtResourceGuide.pdf
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2010 Conference
Traverse City
May 26, 27, 28, 2010
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Chief Justice accepts a token          Dinner with Judge Lauderbach
Of our appreciation from Kathy 
Oemke.
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Chief Justice Kelly, Ct of Appeals    Outgoing President Art Spears
Judge Gleicher and the RAM Board      Offering a dinner toast.
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Lorie Savin, Judge Lauderbach,       Art Spears and Camille Dennis, Ken Randall and Sahera Housey        Half the winning team
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Another beautiful Traverse City      Vicki Pinckney, Amanda Kole, 
Sunset                               Helen Hartford and Nancy Shane 
         

Lots of fun and memories                            


Referees Association of Michigan
2011 Membership Application
	Name: ___________________________________________ 
e-mail:___________________________________________
2010 members simply indicate “no change” if there is no change:
Title: ___________________  Court:___________________ 
Address: _________________________________________ 
               __________________________________________ 
Phone:_______________________Fax:_________________
	DUES: $25.00 
Send to: 
Kristi Drake
Referee, Lenawee County 425 N. Main, 3rd Floor 
Adrian, Michigan 49221




PLEASE COMPLETE THIS SECTION EVEN IF RENEWING MEMBER:

Please check here for permission to send notices, nomination forms and ballots to you via electronic mail rather than via postal mail: ___
Please check here if you would like to receive list-serv communications: ___
	Law School: _____________________ 
Number of Years as Referee:______ 
	Date of Admission to the Bar:______ 
Juvenile/Domestic/Both:____________ 


Please list names of the other Referees (Juvenile/Domestic Relations) in your County: ____________________________________________________________________________________________________________________________________

THE FOLLOWING INFORMATION IS OPTIONAL:
RAM activities in which you have participated: __________________________________________________________________________________________________________________________________________________________

Other professional organizations in which you are a member:
__________________________________________________________________________________________________________________________________________________________

Juvenile/family law activities you have completed this year:
__________________________________________________________________________________________________________________________________________________________

Books/articles/materials you have published and seminar/guest speaker presentations you have made or special projects you have worked on this year:
__________________________________________________________________________________________________________________________________________________________

How can RAM better serve and represent Referees?
__________________________________________________________________________________________________________________________________________________________

Personal news you would like to share with your colleagues:
_____________________________________________
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AUTUMN 2010 REFEREE QUARTERLY LEGAL UPDATE
Case cites docket numbers at http://coa.courts.mi.gov/resources/opinions.htm ; 

JUVENILE LAW
In Re PM __Mich__(2010) # 140983 10/15/10. The trial court assumed jurisdiction in juvenile division under MCL 712A.2 based on its determination that 2 ½ year old child was abused or neglected because of Respondent mother’s doctor shopping to thwart the father’s parenting time rights. The child was subjected to 11 vaginal examinations over 8 months based on Respondent’s concerns that the child had been sexually abused.
The Court of Appeals reversed, finding that at least 2 treating physicians had reported reasonable suspicion of sexual abuse to Protective Services, there was no showing that the mother understood that genital redness and swelling did not necessarily mean abuse occurred, and there was no evidence that the child suffered or incurred emotional trauma from the examinations.  The Dissenting Opinion deferred to the trial courts’ discretion, finding that although there was conflicting evidence, there was sufficient evidence to establish a preponderance of evidence to support a finding that the child was within the court’s jurisdiction under MCL 712A.2(b)(1) and/or (2).  The dissent would also have addressed the issue of denial of Respondent’s request for a jury trial and have found the request was properly denied as untimely as it was made on the eve of trial. 
The Supreme Court reversed the Court of Appeals, adopting the Dissenting Opinion, and remanded for consideration of the issue as to whether the court properly denied Respondent’s request for a jury trial.

In re Kleyla __Mich App__ (2010) #294776 7/15/2010 The Respondent father’s child was removed from his care when he was arrested on an outstanding warrant for parole violation.  An attorney was appointed for Respondent and the court exercised jurisdiction when the child’s mother, AK, admitted to allegations in the petition.  While services were offered to AK, none were offered to Respondent. Telephonic hearings were not provided to the Respondent until after the adjudication hearing, dispositional hearing, and first 3 dispositional review hearings.  Although Respondent was likely to be, and in fact was, released from prison within a month, the court terminated his parental rights.  
The Court found the exclusion of Respondent from proceedings for an extended period, and deliberate withholding of services, were contrary to the requirements of In re Mason.  DHS refused to engage respondent in the child protective proceedings, there was no evidence regarding his ability to care for the child in the near future, either personally or through relative placement and the court improperly terminated his parental rights.  
The Court also noted that as Jurisdiction was taken based on AK’s admissions to allegations pertaining to her in the petition, but the petition for termination included different circumstances than those that led to termination, MCR 3.977(F) requires that the court base its findings on clear and convincing legally admissible evidence. The trial court thus erred in allowing the prosecutor to submit inadmissible hearsay documents during the termination hearing.


DOMESTIC RELATIONS
Friend v Friend__Mich__(2010) #139165 6/25/10 (Remand and Leave Denied) Because Defendant chose not to work, and as her excessive spending habits resulted in her debt and expenses, the trial court awarded rehabilitative spousal support to Defendant of $1,250/mo. for  2 years, then $1,000/mo. for the following year, and $500/mo for the last 2 years. The Supreme Court remanded the case for clarification as to whether the award was for periodic alimony, which provides support and maintenance, or alimony in gross, which is a property distribution and non-modifiable. The Defendant was also required to purge herself of contempt for parenting time violations as a precondition to the trial court’s clarification of the nature of the alimony.
Foster v Wolkowitz _Mich_(2010) #139872 7/1/10 While the statutory presumptive award of custody to a mother under the Acknowledgment of Parentage Act is in effect until an agreement or court order, it is not a judicial decision and therefore not an initial custody determination under UCCJEA. The existence of an Acknowledgment of Paternity does not, by itself, establish home-state jurisdiction in Michigan.  Jurisdiction to make the initial custody determination is granted to the child’s “home state”, i.e., where the child has lived for at least the 6 months prior to the filing of the custody action, or if the child has moved within the last 6 months, where the child resided for 6 consecutive months at the time of the move. Once the home state exercises jurisdiction it has continuing exclusive jurisdiction (CEJ), and once a court has CEJ, another court cannot take jurisdiction (except for emergency jurisdiction) unless the court with CEJ releases jurisdiction to a more convenient forum. (Justice Young’s opinion, concurred with by the other justices)
Maher v Maher __Mich__(2010) #141149 9/29/10 The Court of Appeals had held that the appreciation during the marriage of an investment account funded with proceeds from Defendant’s pre-marital employment discrimination case was Defendant’s separate property  and should not have been included in the divorce property award.  The Supreme Court reversed and remanded to the trial court for a determination as to whether either party actively managed the account during the marriage as the account would then be considered marital property.
Tkachik v Mandeville__Mich__(2010) #138460 7/27/10 Defendant abandoned his wife for the 18 months prior to her death.  The court may deem him to not be a “surviving spouse” and require him to reimburse his deceased wife’s estate for his share of mortgage, tax and insurance payments she made to preserve entireties properties.
Cunningham v Cunningham _Mich App_(2010) #285541 7/13/10 Workers compensation benefits are marital property only to the extent that they compensate for wages lost during the marriage even if received during the marriage.  Note that this may not preclude the court from considering such benefits when setting spousal support.
Keinz v Keinz __Mich App__(2010) #292781 9/16/10 The court should have awarded costs and attorney fees to Plaintiff as Defendant failed to report his overtime to the referee, which essentially doubled his income, necessitating Plaintiff’s motion to set aside the resultant order.  The fact that the parties stipulated to the new support order does not negate a finding that she was the prevailing party on her motion to set aside the prior order.
Megee v Carmine __Mich App__(2010) #292207 11/16/10 The Divorce Judgment awarded 50% of Plaintiff’s military retirement pay to Defendant and entered a QDRO to enforce the award.  Nine years later Plaintiff was diagnosed as being disabled due to exposure to Agent Orange when he served in Vietnam and elected to receive combat related special compensation (CRSC) which resulted in termination of his retirement pay.  The trial court then ordered him to act as trustee for the benefit of defendant with respect to half of his CRSC, which funds were then to be delivered to defendant. The Court of Appeals held Plaintiff remains financially responsible to compensate Defendant in an amount equal to the share of retirement pay ordered to be distributed to the Defendant as part of a divorce judgment’s property division.  The court did not find, however, find that a state court has the authority to divide Plaintiff’s CRSC, nor did it find that Plaintiff be ordered by a court to pay Defendant using CRSC funds. Plaintiff can pay from any funds available to avoid contempt of court. 

Myland v Myland __Mich App (2010) #292869 11/23/10 Plaintiff was awarded $1,156 per month spousal support based on the court’s own formula using only the parties incomes and length of marriage, and denied her request for attorney fees. The trial court erred when imputing income to Plaintiff without making findings as to voluntary reduction of income or her ability to work considering her severe health problems and limited work skills, and the judge also improperly considered his own work ethic. The court also failed to consider her needs including the costs to obtain COBRA insurance. The Court held that MCL 552.23 requires consideration of the relevant spousal support factors and thus prohibits utilization of an arbitrary formula which only considers incomes and lengths of marriage while failing to consider the parties’ unique circumstances and relative positions. Further, MCR 3.206(C)(2)(a) requires that the court award attorney fees based on the needs of the requesting party regardless of whether the other party engaged in egregious conduct or wasteful litigation.
Rose v Rose __Mich App__(2010) #286568 6/22/10 The Divorce Judgment awarded Plaintiff $230,000 a year non-modifiable alimony in lieu of division of Defendant’s company. After the divorce, Defendant’s son by a prior marriage took over daily operations of the company but less than 2 years later the company dissolved due to the son’s financial improprieties; Defendant’s income is now $52,000 a year and assets are valued at $800,000.  The trial court denied defendant’s motion to modify the judgment because alimony was non-modifiable, but granted relief from the judgment, MCR 2.612(C)(1)(f), reducing support to $900 per month finding that the Defendant’s son began altering the company books within months after the Judgment.  The Court of Appeals reversed, finding that the parties contracted for the alimony payments, the Plaintiff’s substantial rights would be detrimentally affected by setting aside the judgment due to the improper conduct of someone other than Plaintiff, and a business failure is not an extraordinary circumstance.

COURT RULES
MCR 1.108 now provides an extension for any day that the court is closed by court order when computing time under the court rules.

MCR 2.003 (D) Motions to disqualify a judge in the trial court must be filed within 14 days of discovery of the grounds for disqualification, or forthwith if discovery is within 14 days of trial.

MCR 3.973, MCR 3.975, and MCR 8.976 were amended effective 1/1/11 to require that a local foster care review board’s report shall be included in the confidential social file and all parties shall have an opportunity to review the report and file objections before entry of a dispositional order, dispositional review order, or permanency planning order; the court may include the report’s recommendations in its orders.

MCR 3.002 et seq Amended to apply the Indian Child Welfare Act to the Michigan Court Rules, addressed in a separate article by Shelley Spivack.

STATUTES
2010 PA 85 Effective 5/27/10, Child care providers are required to keep a note book and give notice to parents and guardians of incidents involving serious injury or death. 

2010 PA 86 Requires DHS to keep a database, for as long as a child care provider is licensed, of the number and nature of special investigations of childcare providers involving high risk, and whether there were no substantiated rule violations.

2010 PA 197 Effective10/5/10, the time that unclaimed checks or drafts (including support payments) are deemed abandoned and escheated to the state is reduced from 5 years to 3 years.
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